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past performance, reputation for reli-
ability, availability of the required fa-
cilities, and cost controls. This infor-
mation is to be used by the contracting
officer to determine the offeror’s re-
sponsibility.

[50 FR 23132, May 31, 1975, and 50 FR 38004,
Sept. 19, 1985]

315.609 Competitive range.

(@) A proposal must be included in
the competitive range unless there is
no real possibility that it can be im-
proved to the point where it becomes
the most acceptable.

(e) In certain circumstances, when
deciding which proposals should be in-
cluded in the competitive range, the
contracting officer may request that
the technical evaluation panel review
the cost or price data. Typical situa-
tions which may necessitate this re-
view include a suspected ‘‘buy-in,”
large differences in cost or price among
the proposals, proposals receiving high
technical ratings which have relatively
high costs, and proposals receiving low
technical ratings which have relatively
low costs. The resultant comparison of
cost or price to technical factors and
the determination of cost or price real-
ism should assist the contracting offi-
cer in deciding which proposals are to
be included in the competitive range.

(f) All determinations regarding the
inclusion or exclusion of proposals in
the competitive range must be com-
pletely documented, including the sa-
lient reasons for the determinations,
and set forth in the negotiation memo-
randum.

(g) Some of the factors which the
contracting officer should consider in
determining the competitive range are:

(1) The relative importance of cost or
price as compared to technical factors
in accordance with the solicitation pro-
visions required in 315.406-5(c);

(2) The susceptibility of significantly
reducing a proposal with an unreason-
able high price or cost without under-
mining the technical merit if the offer-
or otherwise has a reasonable chance
to receive an award; and

(3) The likelihood of reducing cost or
price of a proposal which exceeds the
Government’s requirements.
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(h) The contacting officer shall con-
duct a thorough review of the technical
evaluation report to be assured that:

1) All determinations of
unacceptability are supported by con-
crete and comprehensive statements
that are factual and convincing and are
consistent with the evaluation criteria
set forth in the solicitation. Every
statement should be reviewed carefully
to eliminate any doubts as to the
unacceptability of a proposal;

(2) All recommendations to exclude
proposals from the competitive range
are supported by persuasive rationale
and sufficient facts to substantiate a
judgment that meaningful discussions
are not possible or there is no reason-
able chance of the proposal being se-
lected for award;

(3) Those cases where only one orga-
nization is found to be technically ac-
ceptable are fully scrutinized; and

(4) Unacceptable proposals contain
“information’ deficiencies which are
so material as to preclude any possibil-
ity of upgrading the proposal to a com-
petitive level except through major re-
visions and additions which would be
tantamount to the submission of an-
other proposal.

(i) The contracting officer and
project officer should discuss the un-
certainties and/or deficiencies that are
included in the technical evaluation re-
port for each proposal in the competi-
tive range. Technical questions should
be developed by the project officer and/
or the technical evaluation panel and
should be included in the technical
evaluation report. The management
and cost or price questions should be
prepared by the contracting officer
with assistance from the project officer
and/or panel as required. The method of
requesting offerors in the competitive
range to submit the additional infor-
mation will vary depending on the
complexity of the questions, the extent
of additional information requested,
the time needed to analyze the re-
sponses, and the time frame for making
the award. However, to the extent
practicable, all questions and answers
should be in writing. Each offeror in
the competitive range shall be given an
equitable period of time for prepara-
tion of responses to questions to the
extent practicable. The questions



Department of Health and Human Services

should be developed so as to disclose
the ambiguities, uncertainties, and de-
ficiencies of the offeror (see FAR
15.610(c)).

315.610 Written or oral discussions.

(b) The contracting officer, with the
support of personnel who evaluated the
technical proposals, and, if necessary,
cost analysts, attorneys, etc., must
conduct written or oral discussions
with all responsible offerors within the
competitive range.

(d) Careful judgment must be exer-
cised in determining the extent of dis-
cussions. In some cases, more than one
round of discussions with all the
offerors within the competitive range
may be required. The time available,
the expense and administrative limita-
tions, and the complexity, size, and sig-
nificance of the acquisition should all
be considered in deciding on the type,
duration, and depth of the discussions.

315.611 Best and final offers.

(b)(5) Notice that confirmation of a
prior offer should be specifically stated
as a final offer; and

(6) Notice that all revisions to former
offers should be submitted on Standard
Form 1411, Contract Pricing Proposal
Cover Sheet, and should be fully docu-
mented.

(c) ‘“*‘Best and final’’ offers are subject
to a final evaluation of price or cost
and other salient factors by the con-
tracting officer and project officer with
assistance from a cost/price analyst,
and an evaluation of technical factors
by the technical evaluation panel, as
necessary. Proposals may be tech-
nically rescored and reranked by the
technical evaluation panel and a tech-
nical evaluation report prepared. To
the extent practicable, the evaluation
shall be performed by the same eval-
uators who reviewed the original pro-
posals (see 315.670—).

(e) Of particular importance in the
award of research or development con-
tracts, including those with edu-
cational institutions, is the com-
petence of key personnel in the specific
field of science or technology involved,
as reflected in the proposal. However,
awards should not be made for research
and development capabilities that ex-
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ceed those needed for the successful
performance of the particular project.

315.670 Negotiation with the selected
source.

(a) After selection of the successful
proposal, a limited negotiation with
the selected offeror may be conducted
if deemed necessary. However, no fac-
tor which could have any effect on the
selection process may be introduced
into the negotiation after the common
cutoff date for receipt of best and final
offers. The negotiation shall not in any
way prejudice the competitive inter-
ests or right of the unsuccessful
offerors. Negotiations with the selected
offeror shall be restricted to definitiz-
ing the final agreement on terms and
conditions; e.g., assuming none of these
factors were involved in the selection
process, negotiation could include such
topics as payment provisions, patent
rights, rights in data, property provi-
sions, labor rates, indirect cost rates,
and fees. Prior to conducting the lim-
ited negotiation, the contracting offi-
cer shall approve a written determina-
tion citing both the specific issues to
be discussed and the rationale showing
that the negotiations shall not have
any effect on the selection process.

(b) Caution must be exercised by the
contracting officer to insure that the
negotiation is not used to change the
requirement contained in the solicita-
tion, nor to make any other changes
which would impact on the source se-
lection decision. Whenever a material
change occurs in the requirements as a
result of the negotiation, the competi-
tion must be reopened and all offerors
submitting ‘“best and final’’ offers
must be given an opportunity to resub-
mit proposals based on the revised re-
quirements. Whenever there is a ques-
tion as to whether a change is mate-
rial, the contracting officer should ob-
tain the advice of technical personnel
and legal counsel before reopening the
competition. Significant changes in
the offeror’s cost proposal may also ne-
cessitate a reopening of competition if
such changes alter the factors involved
in the original selection process.

(c¢) Should negotiations beyond those
specified in (a) above be required for
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